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Form No.(J)2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

DISTRICT: TINSUKIA.  

IN THE COURT OF CIVIL JUDGE, TINSUKIA. 

 

Present: Sri Kiran Lal Baishnab, A.J.S.  

  Civil Judge, Tinsukia  

Saturday, the 21st April, 2018 

 

Title Suit No. 30 of 2013 

 

United Bank of India 

………….…….. Plaintiff  

-Versus- 

1. Sri Kaushik Choudhury 

          2. Sri Ramen Choudhury 

          3. Sri Pronoy Choudhury 

…..…………. Defendants 

 

This suit coming on for final hearing on 19.04.2018 in presence of –  

Sri Devesh Mishra .………..…………………………..…. Advocate for the Plaintiff  

None appeared……………………………………………..…………for the Defendants  

 

and having stood for consideration to this day, the Court delivered the following 

Judgment:-  

This is a suit for recovery of 

money, enforcement of mortgage and 

hypothecation etc. 

  

 

                             J U D G M E N T 

1.           The plaintiff has instituted this suit against the defendants praying 

for recovery of money, enforcement of mortgage and hypothecation etc. 
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2.           The brief facts leading to this case, as is revealed from the plaint, 

is that:  

3.           The plaintiff bank had instituted this suit against the defendants, 

Sri Kaushik Choudhury, Sri Ramen Choudhury and Sri Pronoy Choudhury 

stating therein that the defendant Nos.1 and 2 approached the plaintiff 

bank and made an application on 24.01.2008 for financial assistance for 

construction of residential building by way of United Housing Loan and 

their application was accepted on 25.01.2008 by the plaintiff bank. 

Thereafter, the application of the defendant Nos.1 and 2 was considered 

and the loan of Rs.4,50,000/- was sanctioned on 13.02.2008 with interest 

@ 1.9% p.a. and accordingly, the defendant Nos.1 and 2 agreed to repay 

the loan in monthly instalment of Rs.6,000/-. The loan was primarily 

secured by hypothecation of Book debts and by collateral security by 

creating equitable mortgage of the landed properties of the defendant 

Nos.1 and 2 and the defendant No.3 voluntarily stood as guarantor for the 

repayment of the said loan. The plaintiff averred in the plaint that after 

sanction of the loan, the defendants became irregular in repayment of the 

loan and ultimately and failed to repay the outstanding dues inspite of 

several demands including legal Notice dated 12.07.2013 and as such, an 

amount of Rs.5,63,902.43 became due to the plaintiff bank on 10.07.2013. 

Hence, the present suit for recovery of the said amount along with interest 

@ 11% per annum from 11.07.2013 till realisation of the money and for 

declaration that all the defendants are liable to pay the same jointly and 

severally.  

4.            The defendants appeared and filed their written statement 

objecting the suit on the ground that it is not maintainable and that 

amount as claimed by the plaintiff bank was never payable by the 

defendants to the bank and thus, prayed that the suit be dismissed with 

cost. Later on, the defendants remained absent without any steps and the 

suit proceeded in their absence. 

5.               The plaintiff adduced evidence in support of his case, however, 

the defendants neither adduced any evidence nor come forward to cross-

examine the witnesses of the plaintiff whereby the cross-examination was 

deemed to be declined by them.  
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6.                          Considering the pleadings of both the sides the court framed the  

 following issues:  

I. Whether the suit is maintainable in its present form of law and facts? 

II. Whether the plaintiff is entitled to recover a sum of Rs.5,63,902.43 along 

with future interest @ 11% per annum and penal interest @ 2% w.e.f. 

11.07.2013 till realization of the decreetal amount?  

III. Whether the plaintiff is entitled to enforcement of hypothecation of book 

debts and of mortgage of properties by attachment and sale for realization 

of the decreetal amount with interest?  

IV. Whether the plaintiff is entitled to the relief/relieves as claimed for? 

7.              The plaintiff, United Bank of India adduced the evidence of one Sri Keshab 

Prasad Sharma being Manager of the plaintiff Bank at Bordoloi Nagar Branch as P.W.1 

and exhibited the following documents in proof of their claim :- 

(i) Exhibit-1: Application for Loan Saction dated 24.08.2008 

(ii) Exhibit-2: Affidavit 

(iii) Exhibit-3: Signature Letter dated 13.02.2008  

(iv) Exhibit-4: Demand Promissory Note dated 13.02.2008 

(v) Exhibit-5: Agreement dated 13.02.2008 

(vi) Exhibit-6: Letter of Lien dated 13.02.2008 

(vii) Exhibit-7: Letter of Hypothecation of Debts and Movable Assets dated  

                     13.02.2008 

(viii) Exhibt-8: Letter of Guarantee dated 13.02.2008 

(ix) Exhibit-9: Advocate Notice dated 12.07.2013 

(x) Exhibit-10: Registration Slip dated 13.07.2013 

(xi) Exhibit-11: Acknowledgement Receipt dated 17.07.2013                      

(xii) Exhibit-12: Advocate Note dated 12.07.2013 

(xiii) Exhibit-13: Registration Slip dated 13.07.2013 

(xiv) Exhibit-14: Acknowledgment receipt dated 17.02.2013 

(xv) Exhibit-15: Advocate Notice 12.07.2013 

(xvi) Exhibit-16: Registration Slip dated 13.07.2013 

(xvii) Exhibit-17: Acknowledgment Receipt dated 17.07.2013 

(xviii) Exhibit-18: The Statement of Account 

(xix) Exhibit-19: Certified copy of Sale Deed No.830 of 2007 along with  

                       duplicate registration receipt.    
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  (xx) Exhibit-20: Notice 

  (xxi) Exhibit-21: Forwarding Letter 

  (xxii) Exhibit-22:Duplicate Registration Receipt 

  (xxiii) Exhibit-23: Letter of the defendant 

  (xxiv) Exhibit-24: Police Report 

  (xxv) Exhibit-25: Affidavit 

  (xxvi) Exhibit-26: Index Record 

  (xxvii) Exhibit-27: Fee Book Register  

  (xxviii) Exhibit-28: Certified copy of Sale Deed  

  (xxix) Exhibit-29: Notice issued by the Court of Civil Judge, Tinsukia  

(xxx) Exhibit-30: Authority Letter issued by the Sr. Sub-Registrar, Tinsukia              

 

8. DISCUSSION, DECISION AND THE REASONS THEREOF: 

 

8.A. ISSUE NO. 1: Whether the suit is maintainable in its present form of law and 

facts?  

            Neither of the parties raised this issue in the final hearing of the 

suit but as the defendants had challenged the maintainability of the suit in its 

present form in their written statement; hence, the issue needs to be discussed. 

In my considered opinion, the maintainability of the suit depends upon the 

admitted position of the pleadings and not upon evidence. In the above 

background when I look in the plaint and the written statement I do not find 

procedural defect in the form of the suit neither does the pleading reveals any 

express bar in the entertainment of the instant suit by this court U/S - 9 of the 

Civil Procedure Code. 

  Accordingly this issue is decided in favour of the plaintiff.     

8.B. Issue NO. 2: Whether the plaintiff is entitled to recover a sum of 

Rs.5,63,902.43 along with future interest @ 11% per annum 

and penal interest @ 2% w.e.f. 11.07.2013 till realization of the 

decreetal amount? 

Here, to consider entitlement of the plaintiff bank we have to look into 

two components of the present issue, firstly, whether the defendant Nos.1 and 

2 obtained a loan from the plaintiff bank and that the defendant No.3 stood as  
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a guarantor for repayment of the said loan and Secondly, whether they 

defaulted in repayment of the same. 

PW1, the Branch Manager of the Plaintiff Bank at Bordoloi Nagar Branch 

deposed that the defendant Nos.1 and 2 applied for financial assistance for the 

purpose of construction of residential building by way of United Housing Loan 

on 24.01.2018 and the same was accepted on 25.01.2008 by the plaintiff bank 

and after due consideration, the plaintiff bank sanctioned a loan of 

Rs.4,50,000/- (Rupees Four Lakhs Fifty Thousand) only on 13.02.2008 in 

favour of the defendant Nos.1 and 2 and the same was disbursed to the 

defendant Nos.1 and 2 in their account bearing Account No.1224300500034 

maintained in the plaintiff bank. 

The PW1 further deposed that the defendant Nos.1 and 2 availed the 

credit facility after accepting the terms and conditions of the loan and had 

created an equitable mortgage by depositing Title documents in respect of the 

suit land and the defendant No.3 voluntarily stood as guarantor for repayment 

of the said land and all three of them had executed requisite document in 

connection with the loan including the including the Demand Promissory Note, 

Agreement under UBI Housing Loan, the Letter of Lien and the Letter of 

Hypothecation and also the Letter of Guarantee as required for sanction of the 

loan.   

In support of his deposition, the PW1 exhibited the Loan Application as 

Ext.1, the Demand Promissory Note as Ext.4, the Agreement as Ext.5, the 

Letter of Lien as Ext.6, the Letter of Hypothecation as Ext.7 and the Letter of 

Guarantee as Ext.8.  

The defendants though challenged validity of the aforesaid documents 

nowhere denied execution of any document as pleaded in the plaint and even 

failed to cross-examine the PW1 on their pleadings against his deposition and 

thus, the failure on the part of the defendants to cross-examine the PW1 and 

the absence of any independent evidence from the side of the defence leaves 

no ground of any doubt that the loan as pleaded by the plaintiff was sanctioned 

in favour of the defendant Nos.1 and 2 and that the defendant No.3 stood as 

a guarantor for repayment of the said loan and the same is proved duly by the  

plaintiff bank through the evidence of the PW1 including the documents filed 

by him.  
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Hence, from the evidence of PW1 clubbed with the documents exhibited 

by him, I am of the considered opinion that the plaintiff could successfully 

prove that the plaintiff bank sanctioned the loan of Rs.4,50,000/- (Rupees Four 

Lakhs Fifty Thousand) only in favour of the defendant Nos.1 and 2 on 

13.02.2008 and that the defendant No.3 stood as a guarantor for repayment 

of the said loan. 

The plaintiff pleaded that the defendant Nos.1 and 2, Sri Kaushik 

Choudhury and Sri Ramen Choudhury took a loan of Rs.4,50,000/- (Rupees 

Four Lakhs Fifty Thousand) only from the plaintiff bank and that the defendant 

No.3 stood as a guarantor for repayment of the said loan and as discussed 

above the said fact is  successfully proved by the plaintiff bank.  

Now, to look into the entitlement of the plaintiff bank for recovery of 

an amount of Rs.5,63,902.43 from the defendants, lets looked into the 

evidence to find out as to whether the defendants defaulted in repayment of 

the loan and that an amount of Rs.5,63,902.43 was outstanding in favour of 

the bank and also that the defendants failed to repay the  said amount even 

upon several demands. 

As to the default in the repayment of the loan by the defendant, the 

PW1 specifically deposed that the defendants had failed and neglected to repay 

the loan and when the defendants failed to repay the loan inspite of repeated 

reminders, pleader’s Notice dated 12.07.2013 was served upon the defendants 

but for no positive response from the side of the defendants.  

The PW1 further deposed that the defendants failed to repay the loan 

as a result of which an amount of Rs.5,63,902.43 is payable by the defendants 

to the bank as on 10.07.2013 and the same is supported by Statement of 

Account which is exhibited by PW1 as Ext.18.   

Perusal of the statement of the Loan Account of the defendants as 

exhibited by the PW1 vide Ext.18 shows that the outstanding amount of loan 

in the account on 21.05.2010, the date on which the account was declared NPA 

was Rs.4,21,189.43. It is further seen from the statement that thereafter an 

amount of Rs.1,42,713/- accrued as Notional interest against the outstanding 

amount the total amount outstanding in the loan account on 10.07.2013 was 

Rs.5,63,902.43 thereby wholly corroborating the evidence of PW1 in this 

regard.  
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The defendants though contested the suit by filing their written 

statement did not come forward to cross-examine the PW1 and as such, the 

evidence adduced by PW1 remained unrebutted and hence, considering the 

corroboration of the oral evidence of PW1 with the documents, I am of the 

considered opinion that there is no scope of doubt to the effect that the 

defendant Nos.1 and 2 had obtained a loan from the bank and the defendant 

No.3 stood as a guarantor for repayment of the said loan and that all of them 

defaulted in payment of the loan as a result of which an amount of 

Rs.5,63,902.43 is outstanding in the loan account of the defendants and hence, 

the plaintiff is entitled to recovery of the said amount from the defendants.  

 Accordingly, this issue is also decided in favour of the plaintiff.    

8.C. Issue NO. 3: Whether the plaintiff is entitled to enforcement of hypothecation 

of book debts and of mortgage of properties by attachment and 

sale for realization of the decreetal amount with interest? 

 The defendants though denied the legality and validity of the mortgage 

and hypothecation but failed to show anything as to how the same are not 

admissible in law.  

In connection with the hypothecation and mortgage, the PW1 Keshab 

Prasad Sharma specifically deposed that the loan was primarily secured by 

hypothecation of book debts and by collateral security of equitable mortgage 

of the landed property of the defendant Nos.1 and 2.  

In support of his evidence, the PW1 exhibited the letter of 

hypothecation agreement as Ext.7 which clearly reveals that the defendant 

Nos.1 and 2 executed the hypothecation of debts and movable assets in favour 

of the bank through which they have agreed that their present and future book 

debts outstanding moneys receivable claims, bills, contracts, engagements, 

securities, rights and movable assets shall be hypothecated to the bank and 

assigned the same as first charge as security for the payment to the bank on 

demand of balance of account at any time and that they bound themselves 

jointly and severally.  

The PW1 further deposed that the defendant Nos.1 and 2 created 

equitable mortgage of their landed properties by depositing the certified copy 

of Sale Deed No.830 dated 05.04.2007, the Mutation certificate dated 

20.11.2007, certified copy of Jamabandi dated 29.09.2007, Non Encumbrance  
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Certificate No.820/2007 dated 13.12.2007, land revenue receipts, power of 

attorney dated 13.12.2007, Court information from the Court of Civil Judge 

dated 14.12.2007 and Court information from the Court of Munsiff No.1 dated 

15.12.2007 and gave the said suit property under mortgage to the plaintiff.  

The PW1 exhibited the Certified Copy of the Sale Deed as Exhibit-19 in 

prove of the fact that the said document was deposited by the defendants in 

favour of the bank while creating equitable mortgage.  

The defendant did not deny in their written statement as to depositing 

of the Title Document what they denied is the validity of the mortgage as 

alleged by the plaintiff but did not explain as to how the same is invalid.  

To prove the fact that while creating the equitable mortgage, the 

original Sale Deed was in the office of the Sr. Sub-Registrar, Tinsukia, the 

plaintiff adduced the evidence of the PW2 Smt. Theresa G. Momin, an 

employee of the Office of the Sr. Sub-Registrar, Tinsukia who deposed that the 

defendant No.1, Kaushik Choudhury received the original document on the 

basis of Ext.22, 23, 24 and 25 being the duplicate registration receipt, the 

application for release of Sale Deed No.830 of 2007 in favour of the defendant 

No.1 on the plea of loss of the original registration receipt, police report dated 

17.03.2016 and affidavit sworn by the defendant No.1 declaring that the 

original registration receipt was misplaced from his custody.  

The defendants questioned the admissibility of the said document as 

because the PW2 was not directed to bring the same on the date of her 

deposition.  

Perusal of the record reveals that the said witness was also examined 

as a Court Witness on 22.06.2016 while she stated on Oath that the original 

Sale Deed was given to the defendant No.1 on 19.03.2016 on the basis of 

which his application accompanied with the police report and affidavit marked 

as document Nos.4, 5 and 6 and the same documents were marked as Ext. 

Nos.23, 24 and 25 respectively thereby leaving no scope of doubting the said 

document. Moreover, their admissibility can not be questioned only because 

those were not called for on the date of examination of the witness and also 

because after the said witness was examined as a Court Witness there was no 

prayer for either side to cross-examine her thereby accepting her statement as 

given on 22.06.2016.  
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Considering the deposition of PW1 read with the documents as well as 

the deposition of the PW2, under the above circumstances, I am of the 

considered opinion that there is no space of doubt to the effect that the 

defendants had created an equitable mortgage of the land mentioned in Sale 

Deed No.830 of 2007 in favour of the plaintiff bank.  

Hence, considering the fact that the plaintiff successfully proved the 

hypothecation and mortgage as discussed above and also could prove that the 

defendants defaulted in repayment of the loan as discussed in Issue No.2, I 

am of the considered opinion that the plaintiff is entitled to enforcement of 

hypothecation of book debts and of mortgage of properties by attachment and 

sale for realization of the decreetal amount with interest. 

 Accordingly, this Issue is also decided in favour of the plaintiff. 

 

8.D. ISSUE NO. 4 :  Whether the plaintiff is entitled to the relief/relieves as claimed for? 

 The plaintiff prayed for decree for recovery of a sum of Rs.5,63,902.43 

(Rupees Five Lakhs Sixty Three Thousand Nine Hundred Two and Forty Three 

Paisa) only along with future interest and cost of the suit and also for 

declaration of their charge over the hypothecated properties and for 

attachment of the same. 

As discussed above, in the foregoing issues; the plaintiff successfully 

proved that the defendant obtained a loan of Rs.4,50,000/- (Rupees Four Lakhs 

Fifty Thousand) only from the plaintiff bank and that he defaulted in repayment 

of the loan and that an amount of Rs.5,63,902.43 (Rupees Five Lakhs Sixty 

Three Thousand Nine Hundred Two and Forty Three Paisa) only was 

outstanding in the loan account of the defendant on 10.07.2013.  

Hence, I am of the considered opinion that the plaintiff is entitled to 

recover the outstanding amount of Rs.5,63,902.43 (Rupees Five Lakhs Sixty 

Three Thousand Nine Hundred Two and Forty Three Paisa) only from the 

defendants and all the defendants are liable jointly and severally to pay the 

said amount to the bank.  

As regard to the claim of interest; I am of the considered opinion that 

as the plaintiff bank had extended the loan for business purpose and was even 

dragged to Court for recovery of the same, I find that the plaintiff is entitled to 

interest as claimed and also to the cost of the suit. 
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As to the declaration of charge of the plaintiff bank over the 

hypothecated book debts and the mortgage properties and attachment of the 

same, it is discussed and held in Issue No.3 that the plaintiff is entitled to 

enforcement of the hypothecation agreement and the equitable mortgage and 

as such, the plaintiff bank is entitled to a declaration of charge in that respect. 

Hence, considering the decisions arrived at in Issue Nos.2 and 3, I am 

of the considered opinion that the plaintiff bank is entitled to all the relieves 

claimed by them and hence, the instant issue is also decided in favour of the 

plaintiff.   

                            O R D E R 

Hence, considering the above discussions, I am of the 

considered opinion that the plaintiff bank could successfully 

prove their suit against the defendants and hence, the suit is 

decreed on contest with costs in favour of the plaintiff with 

following relief(s):- 

 

It is hereby decreed that the Plaintiff is entitled to:- 

 

a) a decree for recovery of                                

Rs.5,63,902.43 (Rupees Five Lakhs Sixty 

Three Thousand Nine Hundred Two and 

Forty Three Paisa) only from the 

defendants jointly and severally.  

b) a decree for recovery of pendent-lite 

interest from the defendants on the 

decreetal amount @ 11% p.a. from 

11.07.2013 till the date of decree and also 

to  the future interest at the same rate 

from the date of decree till realization 

from the defendants. 

c)      A preliminary decree for attachment 

and sale of the hypothecated book debts 

and the mortgaged property (described in 

the schedule of the plaint) in the event of  
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non-payment of decreetal amount, 

interest & cost within next 3 (three) 

months from today. 

And 

d) Costs of the suit.  

9. Draw up a decree accordingly within next 15 days from today. 

10.  Judgment is pronounced in the open court. Given under the hand and seal of this 

court on this 21st day of April, 2018.  

 

    (Sri Kiran Lal Baishnab), 

                                                                Civil Judge, Tinsukia. 

         

 Dictated & Corrected by me       

 

 

(Sri Kiran Lal Baishnab),  

  Civil Judge, Tinsukia    
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A P P E N D I X 

 

1. PLAINTIFF’S WITNESS: 

P.W.1 – Sri Keshab Prasad Sharma 

P.W.2- Smt. Theresa G. Momin 

 

2. Plaintiff’s Exhibits: 

(i) Exhibit-1: Application for Loan Saction dated 24.08.2008 

(ii) Exhibit-2: Affidavit 

(iii) Exhibit-3: Signature Letter dated 13.02.2008  

(iv) Exhibit-4: Demand Promissory Note dated 13.02.2008 

(v) Exhibit-5: Agreement dated 13.02.2008 

(vi) Exhibit-6: Letter of Lien dated 13.02.2008 

(vii) Exhibit-7: Letter of Hypothecation of Debts and Movable Assets dated  

                     13.02.2008 

(viii) Exhibt-8: Letter of Guarantee dated 13.02.2008 

(ix) Exhibit-9: Advocate Notice dated 12.07.2013 

(x) Exhibit-10: Registration Slip dated 13.07.2013 

(xi) Exhibit-11: Acknowledgement Receipt dated 17.07.2013                      

(xii) Exhibit-12: Advocate Note dated 12.07.2013 

(xiii) Exhibit-13: Registration Slip dated 13.07.2013 

(xiv) Exhibit-14: Acknowledgment receipt dated 17.02.2013 

(xv) Exhibit-15: Advocate Notice 12.07.2013 

(xvi) Exhibit-16: Registration Slip dated 13.07.2013 

(xvii) Exhibit-17: Acknowledgment Receipt dated 17.07.2013 

(xviii) Exhibit-18: The Statement of Account 

(xix) Exhibit-19: Certified copy of Sale Deed No.830 of 2007 along with  

                       duplicate registration receipt.    

(xx) Exhibit-20: Notice 

(xxi) Exhibit-21: Forwarding Letter 

(xxii) Exhibit-22:Duplicate Registration Receipt 

(xxiii) Exhibit-23: Letter of the defendant 

(xxiv) Exhibit-24: Police Report 

(xxv) Exhibit-25: Affidavit 

(xxvi) Exhibit-26: Index Record 
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(xxvii) Exhibit-27: Fee Book Register  

(xxviii) Exhibit-28: Certified copy of Sale Deed  

(xxix) Exhibit-29: Notice issued by the Court of Civil Judge, Tinsukia  

(xxx) Exhibit-30: Authority Letter issued by the Sr. Sub-Registrar, Tinsukia  

      

3. Defendant’s Witness: 

NIL 

 

4. Defendant’s exhibit: 

NIL 

 

                                                                                                                     

              (KIRAN LAL BAISHNAB) 

                 Civil Judge, Tinsukia 

 


